'y

Northumberland

County Council

NORTH NORTHUMBERLAND LOCAL AREA COUNCIL
RIGHTS OF WAY SUB-COMMITTEE
28 August 2019

REVIEW OF THE DEFINITIVE MAP AND STATEMENT
OF PUBLIC RIGHTS OF WAY

ALLEGED BYWAY OPEN TO ALL TRAFFIC No 19
PARISH OF MIDDLETON

Report of the Executive Director of Local Services
Cabinet Member: Councillor Glen Sanderson, Environment and Local Services

Purpose of report

In this report, the North Northumberland Local Area Council Rights of Way
Sub-Committee is asked to consider all the relevant evidence gathered in support
and in rebuttal of the existence of public vehicular rights over part of the U34 road,
between Detchant and Greymare Farm.

Recommendation

It is recommended that the sub-committee agrees that:

(i) there is sufficient evidence to indicate that, on a balance of
probabilities, public vehicular rights have been shown to exist
over the route;

(ii)  the Natural Environment and Rural Communities Act 2006 would
not appear to have extinguished the public’s motorized vehicular
rights over the route;

(iii)  the route be included in a future Definitive Map Modification Order
as a byway open to all traffic.

1.0 BACKGROUND

1.1 By virtue of section 53 of the Wildlife and Countryside Act, 1981 the County
Council is required to keep the Definitive Map and Statement under continuous
review and make modification orders upon the discovery of evidence, which
shows that the map and statement need to be modified.
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The relevant statutory provision which applies where an existing public
bridleway, on the Definitive Map and Statement, is being upgraded to byway
open to all traffic / restricted byway status, on the basis of historical
documentary evidence, is Section 53(3)(c)(ii) of the Wildlife and Countryside
Act, 1981. This requires the County Council (as Surveying Authority) to modify
the Definitive Map and Statement following:

“the discovery by the authority of evidence which (when considered with
all other relevant evidence available to them) shows that a highway
shown in the map and statement as a highway of a particular
description ought to be there shown as a highway of a different
description”

However, where what is actually being proposed is the removal of a public right
of way from the Map altogether, then Section 53(3)(c)(iii) would appear to be
the only available option. This covers situations where:

“the discovery by the authority of evidence which (when considered with all
other relevant evidence available to them) shows:

“that there is no public right of way over the land shown in the map and
statement as a highway of any description, or any other particulars
contained in the map and statement require modification.”

The alleged byway route is currently recorded on the Definitive Map of Public
Rights of Way as public bridleway. Until several years ago, the Council might
have sought simply to remove a public bridleway under 8.53(c)(iii) above.
Unfortunately, the Court of Appeal’s decision in relation to Masters versus the
Secretary of State (2000) established a limited set of circumstances in which
the “or any other particulars contained in the map and statement require
modification” could be made to apply. Unless the law is changed, there
appears to be no mechanism currently available which would permit the
deletion of footpaths and bridieways from the definitive map on the basis that
these routes have subsequently become a part of the ‘normal’ road network.

Nevertheless, it is still considered worthwhile examining the evidence in cases
such as this for two reasons. Firstly, it is sensible to establish whether or not
the Natural Environment and Rural Communities Act 2006 has extinguished
the public’'s motor vehicular rights. The more time that elapses before these
cases get considered, the harder it may become to establish what the effect of
the 2006 Act really was, particularly in more marginal circumstances.
Secondly, there is a hope that at some point in the future, the law will be
amended to address this recognized shortcoming.

All the relevant statutory provisions and competing rights and interests have
been considered in making this report. The recommendations are in
accordance with the law and proportionate, having regard to individuals’ rights
and the public interest.

In the original consultation, it was indicated that the County Council was
considering recording this route on the Definitive Map as a restricted byway
(upgrading it from its current public bridleway status). This was based on the
premise that public motor vehicular rights had probably been extinguished by
the Natural Environment and Rural Communities Act 2006. Further review of
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section 67 of that Act, informed by the Inspector’s decision (in June 2015) in
relation to Definitive Map Modification Order (No 23) 2012 (Kilham), suggests
that motor vehicular rights may have been preserved by one of the saving
provisions which existed. This aspect will be considered in more detail in
section 8 of this report.

Although now identified as part of the U34 road, the section of road proceeding
westerly from the old A1 road at Detchant Lodge was originally numbered as
the U2037 road. The U34 is a former Norham and Islandshires Rural District
road number, whereas the U2037 was that road’s continuation within Belford
Rural District. At some point between 1964 and 1974, the U2037 Belford RD
road was renumbered as part of the U34 Norham road.

PUBLIC EVIDENCE

In the late 1980s the County Council carried out consultations regarding
proposals to add a number of unsealed tracks in the north of the County to the
Definitive Map as byways open to all traffic on the basis that the routes were
included in the County Council’s “List of Streets” as unclassified County roads
(UCR). The rationale for doing so was that it would not be obvious to
members of the public (particularly horse riders, walkers and cyclists) that they
were legally entitled to use routes such as these (which were considered to
have vehicular status), because their physical appearance might suggest
otherwise.

The view, held by those officers of the Council responsible for maintaining the
‘List of Streets’ for the County of Northumberland was (and still is) that only
public roads (not public bridleways or public footpaths) were shown on this
List. The only exceptions to this are the surfaced paths and alleyways
providing pedestrian links between roads, in urban streets. Thus, tracks in
rural settings, which have their own unique reference numbers (e.g. the ‘U34”
road), were considered to be all-purpose public highways maintainable at
public expense.

Shortly afterwards, the processing of applications from third parties seeking to
record public footpath or public bridleway rights was afforded a higher priority.
Later on, the process of recording UCRs as byways open to all traffic was
effectively suspended because the Ordnance Survey indicated that they would
be showing such routes on their published maps as being an “Other route with
public access”. Although, on that basis, members of the public would still be
unclear as to precisely what rights they had over routes identified in this
fashion.

The most recent advice from DEFRA (paragraph 4.42, Rights of Way Circular
1/09) is that inclusion on the List of Streets may provide evidence of vehicular
rights but that this should be examined on a case by case basis. In view of
this advice, it is considered prudent to evaluate the status of the U34
unclassified County road based upon more than simply its inclusion in the List
of Streets.



3.

3.1

3.2

3.3

LANDOWNER EVIDENCE

By email, on 4th August 2014, Mr C Leyland of Greymare Farm responded to
the consultation stating:

“Your letter of 28 July is erroneous.
“Map no 22 NU 03 NE Middleton Parish

“What you describe as Bridleway no 1 from K to J is in fact a road and
has been so for the last 60 years. The road is how we get to our farm
at Greymare and it is used by all sorts of vehicles including the timber
trucks and articulated trucks that deliver the products made by Bedmax,
a business based here.

“Occasionally the road is gritted by the county council so should be on
your records.

“The bridleway starts at J. and heads towards Holborn and joins
Cuthbert's Way.

“If you redo the map | can certainly fill it in as far as it affects me.

“Ps a quick squint at google earth or Bing maps would show you that it
is a road.”

By letter, dated 7th August 2014, Mr PM Hutchinson of Kettleburn Farm
responded to the consultation stating:

“Re your letter of 28.7.14 Parish of Middleton Restricted Byway No 19/
Bridleway No 1 (U34 road). | have marked land under my ownership
but would point out that the ‘Restricted Byway’ is in fact a Council
adopted road to the best of my knowledge.”

By email, on 31st October 2014, Mr M Stanton of The Old Farmhouse,
Detchant, responded to the consultation stating:

“| was grateful for the opportunity to discuss this review with you
following on from your letter dated 28 July 2014 to Robert Jackson at
Detchant Farm.

“As you may recall, | live at The Old Farmhouse, Detchant, Belford,
NE70 7PF and this property fronts onto the U34 road, a short distance
from the eastern end of Bridleway No 1. My family and | frequently use
the bridleway to go to Greymare Farm and beyond. Hence | should be
grateful if you could record my interest in this proposal and hopefully be
able to update me as the proposal is taken through the various stages
that you have described.

“I would be most grateful if you could let me have an acknowledgement
to this request? Should you require any more information or a formal
hard copy letter to confirm this interest then | will be please to send one
accordingly.”
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By email, on 3rd November 2014, Mr R Jackson of Detchant Farm responded
to the consultation stating:

‘I wish to respond to your letter dated 28th July 2014, sorry it has taken
so long to get back to you.

“l do indeed farm the fields to the south side of the Bridleway No 1 from
Detchant westwards, to the farm boundary fence at map ref 407749
636172, and use various field access gates on that line, so am very
interested in this review.

“l am also well aware of the public use of the bridal way by walkers,
cyclists and horse riders, having lived on this farm for the last 30 years.

“Hence, | should be grateful if you could record my interest in this
proposal and hopefully, you will be able to update me as the proposal is
taken through the various stages that you have described.

“I would be most grateful if you could let me have an acknowledgement
to this request? Should you require any more information or a formal

hard copy letter to confirm this interest then | will be pleased to send
one accordingly.”

CONSULTATION

In July 2014, the Council carried out a consultation with the Parish Council,
known owners and occupiers of the land, the local County Councillor and the
local representatives of the “prescribed and local organisations” listed in the
Council’'s “Code of Practice on Consultation for Public Path Orders”. Three
replies were received and are included below.

By letter, dated 17" October 2014, Ms E Bamford responded to the
consultation, on behalf of the Ramblers’ Association, stating:

“My comments are attached. Where we have no facts or evidence and

no objections | have written No comment. We would support these
additions.

“Parish of Middleton Restricted Byway 19 No comment.”

By letter, dated 28" October 2014, Mr D Roberts responded to the
consultation, on behalf of the Cyclists’ Touring Club, indicating he had no
comment regarding this particular proposal.

By email, in October 2014, Ms S Rogers responded to the consultation,
on behalf of the British Horse Society, stating:

“‘PARISH OF MIDDLETON

Upgrading of part of bridleway 1 to restricted byway 19

The BHS has no objection to the upgrading of the eastern part of this
public bridleway to restricted byway.”
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DOCUMENTARY EVIDENCE

A search has been made of archives relating to the area. Evidence of Quarter
Sessions Records, Council Highways records, County Maps and O.S. Maps
was inspected, and the following copies are enclosed for consideration.

1769 Armstrong’s County Map

There is no evidence of a road or track approximating to the route of
alleged Byway No 19.

1820 Fryer’s County Map

There is evidence of a road or track approximating to the route of
alleged Byway No 19, although the eastern part of the route appears to
follow a more southerly alignment - see the parallel enclosed track
clearly depicted on the 1899 Ordnance Survey map.

1827 Cary's Map

As with Fryer’s Map, there is evidence of a road or track approximating
to the route of alleged Byway No 19, although the eastern part of the
route appears to follow a more southerly alignment - see the parallel
enclosed track clearly depicted on the 1899 Ordnance Survey map.

1828 Greenwood’s County Map

There is some evidence of a road or track approximating to the eastern
part of the route of alleged Byway No 19, but this might actually
represent the enclosed lane running parallel and slightly further to the
south (see 1899 OS map).

1865-6 Ordnance Survey Map: Scale 1:10.560

There is clear evidence of a mostly unenclosed road / track over the
route of alleged Byway No 19.

1899 Ordnance Survey Map: Scale 1:10.560

There is clear evidence of a mostly unenclosed road / track over the
route of alleged Byway No 19.

Finance Act 1910 plan

There is clear evidence of a mainly unenclosed road / track over the
western part of the route of alleged Byway No 19 (the eastern part
hasn’t been examined as yet). The route is not identified as being
separate from the adjacent land by coloured boundaries. If the road
had been separated with coloured boundaries this would have been a
good indication that the road was considered to be public at that time.
However, since only the very short section of road at Greymare Farm
itself appears to have been enclosed, at that time, the lack of coloured
boundaries around the road is unsurprising. The map isn’t annotated



with any labels identifying the route as being a “Public Road or “Public
Cartway” however.

1925-6 Ordnance Survey Map: Scale 1:10.560

There is clear evidence of a mostly unenclosed road / track over the
route of alleged Byway No 19.

1932 Belford RDC Handover Map
Only the very eastern end (i.e. 45 - 50 metres) of the route of alleged

Byway Open to All Traffic No 19 is coloured so as to identify it as a
publicly maintainable road.

€.1938 Restriction of Ribbon Development Act 1935 Map

Only the very eastern end (i.e. 45 - 50 metres) of the route of alleged
Byway Open to All Traffic No 19 is coloured so as to identify it as a
publicly maintainable road to be protected from ribbon development.

1951 Highways Map

The route of alleged Byway Open to All Traffic No 19 is not coloured so
as to identify it as a publicly maintainable road, and nor is the short
south-westerly spur from Detchant village.

¢.1952 Definitive Map — original Survey Schedules & Map

The route of alleged Byway Open to All Traffic No 19 exists on the base
map. The most easterly 45 - 50 metres is identified as being the
northern end of Bridleway No 4 (labelled as “Old Coach Road”). The
remainder of the route is neither identified as a public right of way, nor is
it coloured brown. Known public roads were generally coloured brown
to indicate what the extent of the road network was considered to be.

Draft Map

The route of alleged Byway Open to All Traffic No 19 exists on the base
map. The most easterly 45 - 50 metres is now identified as being the
northern end of Road Used as a Public Path No 7. The remainder of
the route is identified as being part of Public Bridleway No 1.

Provisional Map

The route of alleged Byway Open to All Traffic No 19 exists on the base
map. The most easterly 45 - 50 metres is identified as being the
northern end of Road Used as a Public Path No 7. The remainder of
the route is identified as being part of Public Bridleway No 1.

1962 Qriginal Definitive Map

The route of alleged Byway Open to All Traffic No 19 exists on the base
map. The most easterly 45 - 50 metres is identified as being the
northern end of Road Used as a Public Path No 7. The remainder of
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the route is identified as being part of Public Bridleway No 1. A
pencilled annotation of the map shows the route of alleged Byway No
19 crossed out and labelled as being the U2037.

Highways Map
Only the very eastern end (i.e. 45 - 50 metres) of the route of alleged

Byway Open to All Traffic No 19 is coloured so as to identify it as a
publicly maintainable road.

Highway Dedication by Greenwich Hospital (dated 18 May 1965)

The route of alleged Byway Open to All Traffic No 19 is coloured in red
so as to identify it as a highway being dedicated to the public by the
land owner. The width of the highway being dedicated is not stipulated,
but is clearly greater than simply the metalled carriageway. From the
shading on the dedication plan, it would appear to extend across the full
width between the boundaries north and south of the carriageway.

Ordnance Survey Map: Scale 1:10.560

There is clear evidence of an enclosed road / track over the route of
alleged Byway No 19.

Ordnance Survey Map: Scale 1:10.000

There is clear evidence of an enclosed road / track over the route of
alleged Byway No 19.

Definitive Map (RUPP) Reclassification Order (No 10) 2000

The status of the K-X section of alleged Byway No 19 was reclassified
from a Road Used as a Public Path (RUPP) to a public bridleway. It
was ascribed a width of 8 metres.

Ordnance Survey Explorer 340 Map; Scale 1:25.000

There is clear evidence of an enclosed road over the route of alleged
Byway No 19. The route is coloured yellow, signifying that it is a “road
generally less than 4 metres wide”.

The Council’s ‘List of Streets’ (2 May 2006)

The route of the alleged byway is clearly identified as publicly
maintainable highway.

The entry for the U2037 road, in the 1958 County Road Schedule covers a
number of village roads. The entry relevant to the alleged byway is:

“U2037 Detchant Village Roads
From A1 at Detchant Lodge via Detchant including Village road to Rural
District Boundary at Detchant Park.”
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The length of the U2037 road is identified as 1.28 miles.

The Council's Highways Committee considered this route in 1961. The
minutes of the 18 December 1961 Highways Committee state:

“(15) Private Streets

Belford Rural District

Greymares Farm Road, Detchant

Mr MA Lyndon-Skeggs has made application for the above road, owned
by the Greenwich Hospital Estates, to be adopted. The road serves
three cottages, farm house and farm steading and is 1,250 yards long.
Subject to the necessary improvements and repairs being carried out in
a satisfactory manner, | recommend that the road be adopted.”

The original entry for the U2037 road, in the 1964 County Road Schedule
states:

“U2037 Detchant Village Roads

From the A1 at Detchant Lodge via Detchant, including Village Road
(115 yards long), to Rural District boundary at Detchant Park. (Road
continues in Norham and Islandshires Rural District as U34).

The length of the U2037 road is identified as 1.28 miles.

A subsequently amended entry for the U2037 road, in the ‘1964’ County Road
Schedule states:

“U2037 Detchant Village Roads

From the A1 at Detchant Lodge via Detchant, including Village Road
and Greymare Farm Road (1435 yards long), to Rural District boundary
at Detchant Park. (Road continues in Norham and Islandshires Rural
District as U34).

The amended length of the U2037 road is identified as 2.03 miles.
The entry for the U34 road, in the 1974 County Road Schedule states:

“U34 Fenwick Wood Road and Blawearie Road and Detchant Village
Roads

From B6353 at Fenwick (NU066401) south-westwards and
south-eastwards via Fenwick Wood and including access road to
Blawearie to Detchant Village thence eastwards to join A1 at Detchant
Lodge (NUQ97365) - including Detchant Village Road and Graymare
Farm Road 1435 yds long.”

The length of the U34 road is identified as 4.43 miles.

The very eastern end of the route of the alleged byway is identified in the
Schedule of unclassified roads identified under the provisions contained within
the Restriction of Ribbon Development Act 1935:

“58. Road from the Detchant Lodge - Detchantpark road at Detchant
Village south-westwards for a distance of 140 yards towards Greymare
Farm.”
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A distance of 140 yards covers the section of road / bridleway up to the
junction of existing Public Bridleway No 1 with existing Public Bridleway No 7.

The original Definitive Statements for the public rights of way that form /
connect with this road state:

Public Bridleway No 1 (Parish of Middleton)

“From CRB 7 at Detchant in a South-westerly and north-westerly
direction by the Greymare Farm to the Glendale Rural District boundary
joining BR 32 in the Parish of Lowick.”

Carriage Road Bridleway No 7 (Parish of Middleton)

“From the west end of the Detchant Village road in a southerly direction
by Henshope Law to join the Swinhoe Farm road north-east of Swinhoe
Farm.”

SITE INVESTIGATION

From a point marked K, at the north end of existing Public Bridleway No 7, 30
metres south-west of vy Cottage, at the west end of Detchant, a 3 to 3.2
metre wide tarmac road in a 6 to 8 metre wide corridor proceeds in a
south-westerly direction along Bridleway No 7 / U34 road for a distance of 45
metres to its junction with existing Public Bridleway No 1 (Point X). At this
point, Public Bridleway No 7 proceeds in a southerly direction, but alleged
Byway No 19 continues in a general westerly direction along Bridleway No 1 /
U34 road, as a mostly 3 metre wide tarmac road in a 5.5 to 6.5 metre wide
corridor, for a distance of 795 metres. Thereafter it continues as a 3 to 3.5
metre wide tarmac road in a 6 to 7 metre wide corridor, in a south-westerly
direction for 65 metres. Then, finally, as a 3 to 3.5 metre wide tarmac road
within a 5.7 to 6.5 metre wide corridor in a westerly direction for a distance of
280 metres to a point marked J, at the westernend of the U34 road, 60 metres
west of Greymare Farm. Public Bridleway No 1 continues in a general
westerly direction beyond this point.

COMMENTS RECEIVED ON THE DRAFT REPORT

In July 2019, a copy of the report was circulated to those landowners /
occupiers who responded to the initial consultation for their comments. No
further written comments have been received.

DISCUSSION

Section 53 (3)(c)(ii) of the Wildlife and Countryside Act 1981, requires the
County Council to modify the Definitive Map when evidence is discovered
which, when considered with all other relevant evidence available to them
shows:

that a highway shown in the map and statement as a highway of a
particular description ought to be there shown as a highway of a
different description.
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When considering an application / proposal for a modification order Section 32
of the Highways Act 1980 provides for “any map, plan or history of the locality
or other relevant document” to be tendered in evidence and such weight to be
given to it as considered justified by the circumstances, including the antiquity
of the tendered document, the status of the person by whom and the purpose
for which it was made or compiled, and the custody in which it has been kept
and from which it is produced.

The representation of a path or track on an Ordnance Survey Map is not
evidence that it is a public right of way. It is only indicative of its physical
existence at the time of the survey.

The route of alleged Byway Open to All Traffic No 19 is currently identified on
the County Council’s current List of Streets as being part of the U34 road.
Only the very easternmost 45 to 50 metres of it was identified as being publicly
maintainable on the 1932 Belford Rural District Council Handover Map, and on
the map and schedule of roads produced in relation to the Restriction of
Ribbon Development Act 1935. The route was not identified on the Council's
1951 Highways Map and only the easternmost 45 to 50 metres was shown on
the later 1964 Highways Map. Unsurprisingly, since it was not dedicated as a
public road until 1965, it was not included in the 1958 or 1964 County Road
Schedules. It does, however, feature in an amendment to the 1964 County
Road Schedule (reference the 1435 yards long Greymare Farm road) and this
detail is carried through to the 1974 County Road Schedule.

The route has been consistently identified as a mainly unenclosed road / track
on Ordnance Survey maps since 1865/6. Although the route is not shown on
Armstrong’s County Map of 1769, at least part of the route appears to be
depicted on Fryer’s and Greenwood’s County Maps of 1820 and 1828 and on
Cary’s Map of 1820-32.

The alleged Byway No 19 route was recorded on the original Draft, Provisional
and Definitive Maps as a Road Used as a Public Path (RUPP) in the case of
the K-X eastern end, and as a public bridleway for the remaining X-J (i.e.
majority) of the route. The RUPP section was reclassified as a public
bridleway, by Definitive Map (Reclassification) Order (No 10) 2000, made
under Section 54 of the Wildlife and Countryside Act 1981. In hindsight, this
short K-X section ought to have been reclassified as a byway open to all traffic
at that time, but Definitive Map staff were not made aware of the Greymare
Farm road dedication.

The County Council accepts that, given the way the regulations were written
with regard to the way highway authorities could include publicly maintainable
highways in the List of Streets, there was no impediment to public bridleways
and public footpaths also being included. That is not to say that any
bridleways or footpaths were so shown — just that they could be. It must,
therefore, be entirely proper to consider each UCR on a case by case basis,
but that does not mean that we should begin with the assumption that each
UCR is no more than a public footpath unless higher rights can be proven by
other means. In Northumberland there is no evidence to suggest that public
footpaths and public bridleways were deliberately shown on the 1958, 1964 or
1974 County Road Schedules (forerunners of the modern day List of Streets).
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The fact that a route is shown on these schedules must, therefore, be
evidence of some weight that public vehicular rights exist.

Letters from DEFRA, dated 2003 and November 2006, and Rights of Way
Circular 1/09 set out the approach Inspectors and order making authorities
should take in determining the status of routes included on the List of Streets.
In summary, the guidance states that the inclusion of a route on the List of
Streets is not a record of what legal rights exist over that highway but may
provide evidence of vehicular rights. However, this must be considered with all
other relevant evidence in order to determine the nature and extent of those
rights. Highway Authorities are recommended to examine the history of such
routes and the rights that may exist over them on a case by case basis in
order to determine their status.

As indicated above, although the alleged Byway No 19 route was not identified
as a publicly maintainable highway in the Belford Rural District Handover Map
of 1932, or in the Restriction of Ribbon Development Act 1935 Map and
Schedule produced in 1938, or in the early County Highway maps and
schedules. Itis only after the 1965 highway dedication that the route is
identified as a highway maintainable at public expense (and the 1964 County
Road Schedule amended to take account of this). It is reasonably clear that it
was this dedication which prompted that change.

Unfortunately, in the dedication document it does not specify precisely what
public highway rights were being dedicated. Those highway rights need not
necessarily be vehicular ones. Public footpaths and public bridleways are also
“highways”. There are several reasons why it could reasonably be argued that
the landowner’s actual intention was to dedicate a public vehicular highway:

Firstly, persons unfamiliar with highway law are unlikely to be aware that
public footpaths and bridleways are public highways; the term “highway” — in
everyday usage — is generally used to refer to a vehicular route.

Secondly, given the width of the highway being dedicated (between 5.5
and 8 metres), it seems unlikely that the landowner was dedicating something
less than a public vehicular right of way.

Thirdly, since most of the route was already a recognized, publicly
maintainable public bridleway, and the very eastern end was already a
recognized road used as a public path, there would be no need for the
landowners to dedicate public bridleway rights over this section.

The Natural Environment and Rural Communities Act 2006 (NERC Act 2006)
had a major impact upon the recording of byways open to all traffic based
upon historical documentary evidence. Under section 67 of the Act, any
existing, but unrecorded, public rights of way for mechanically propelled
vehicles were extinguished unless one of the ‘saving’ provisions applied. In
brief, these saving provisions were: (a) if the main lawful public use between
2001 and 2006 was with motor vehicles; (b) if the route was on the List of
Streets (on 2 May 2006) and not also on the Definitive Map as something less
than a byway open to all traffic; (c) the route was legally created expressly for
motor vehicular use; (d) the route was a road deliberately constructed for
public motor vehicular use; or (e) the vehicular highway came about as a result
of unchallenged motor vehicular use before December 1930.



8.12 Of the saving provisions above, the most common one (b) will not apply.
Where a route is shown on the Definitive Map as a footpath or bridleway, then
the fact that it is shown on the List of Streets will not be sufficient to prevent
the public’s motor vehicular rights from being extinguished. The route of
alleged Byway No 19 is (and was on 2 May 2006) shown on the Definitive Map
as public bridleway. It is therefore necessary to see whether or not one of the
other saving provisions might apply.

8.13 Under section 67(2)(c) of NERCA 2006, the public’s motor vehicular rights
would not be extinguished if those rights had been created on terms that
expressly provided for a right of way for mechanically propelled vehicles. As
discussed in paragraphs 8.9 to 8.10 above, although it is reasonably clear that
the 1965 highway dedication intended to create a public right of way for
mechanically propelled vehicles, it did not do so in express terms, so this
saving provision would seem unlikely to apply. The Inspector who determined
Definitive Map Modification Order (No 23) 2012 (Kilham) certainly took that
view.

8.14  Under section 67(2)(a) of NERCA 2006, the public’s motor vehicular rights
would not be extinguished if they are over a way whose main lawful use by the
public during the period of 5 years between 2™ May 2001 and 2" May 2006
was with mechanically propelled vehicles. The difficulty here is that the
Council has no real evidence regarding the balance of public user during this 5
year period. The road is not a through route for vehicles, though there is a
public bridleway continuing in a westerly direction beyond Greymare Farm and
another public bridleway proceeding southwards from Point X. What vehicular
use it does get is likely to be the associated property holders themselves, their
visitors and invitees; all people who it could be argued have a private right or
permission to use the route (i.e. who might not qualify as being “the public”).
For these reasons, it may be difficult to demonstrate that public motor
vehicular use outweighed pedestrian, equestrian and cycle use.

8.15 Under section 67(2)(e) of NERCA 2006, the public’s motor vehicular rights
would not be extinguished if they are over a way that had been in long use by
mechanically propelled vehicles before 1930, when it first became an offence
to drive ‘off-road’. There is no evidence of long-standing public motor
vehicular use before 1930 in this instance.

8.16 Finally, under section 67(2)(d) of NERCA 2006, the public’'s motor vehicular
rights would not be extinguished if they are over a way that had been created
by construction of a road intended to be used by MPVs. The Inspector who
determined Definitive Map Modification Order (No 23) 2012 (Kilham)
concluded that public motor vehicular rights had been ‘saved’ over that route
(in part) by virtue of this exemption. At Kilham, there was the highway
dedication by the landowner in 1968 (similar to the highway dedication of the
K-X-J route by the Greenwich Hospital Department in 1965) supported by
Council Bridges and Roads Committee minutes from 1957 stating that “subject
to the road(s) being completed to the satisfaction of the County Surveyor, they
be taken over as highways repairable by the inhabitants at large and that the
necessary notices be signed by the Clerk of the Council and fixed up therein
pursuant to Section 19 of the Private Street Works Act 1892.” On that basis,
the Inspector argued that because the Committee decision to accept
dedication was contingent upon the road being “made up to a satisfactory



8.17

8.18

8.19

8.20

9.1

9.2

standard” this meant the road (which must have been unsatisfactory at that
time) was to be constructed to a standard suitable for motor vehicles and all
other traffic. The minutes relating to the Greymare Farm road are phrased in a
broadly similar way as the Kilham route, suggesting that the saving provisions
in section 67(2)(d) of NERCA 2006 can also be applied to alleged Byway No
19.

In his 2014 consultation response, Mr Leyland of Greymare Farm observed
that the existing Bridleway No 1 route to the farm is a road, and had been so
for 60 years. The Council apparently grits the road, occasionally, and it is used
by timber trucks and Bedmax articulated lorries. Mr Hutchinson's consultation
response also identified this route as an adopted Council road. Although
public vehicular rights would appear to have been dedicated in 1965, this route
has been recorded on the Definitive Map of Public Rights of Way as a public
bridleway since 1952. It is still recorded on the Definitive Map as being part of
Public Bridleway No1 and part of Public Bridleway No 7, there being very
limited opportunities to change this. The purpose of the 2014 consultation was
to help determine the most appropriate way of moving forward.

For a route to be a byway open to all traffic, it has to be (i) a public motor
vehicular right of way and (i) a route which is nevertheless used (oris likely to
be used) by the public mainly for the reasons which footpaths and bridleways
are used.

The majority of this route has a good driveable tarmac surface. From the
consultation responses, the route would appear to be well used by members of
the public travelling on foot, horseback and bicycle. It is part of the promoted
Sandstone Way (Berwick - Hexham) Cycle Route which is believed to be
completed by over 1000 mountain bikers each year. This route seems likely to
minimally driven by the general public, as it is a cul-de-sac for vehicles, with
only public bridleway rights being recognized beyond Greymare Farm.
Vehicular use of the route will primarily be limited to farm traffic, occupiers of
the farm cottages, and traffic associated with the Bedmax business.

Advice from the Planning Inspectorate in their ‘consistency guidelines’ states
that it is important to have the correct width, where known, recorded in the
definitive statement. Where a highway exists between boundaries, there is a
rebuttable presumption that the highway extends over the full width between
those boundaries. In this particular case, the 1965 dedication document
signed by the Greenwich Hospital would tend to support this presumption. On
this basis it is proposed to record Byway Open to All Traffic No 19 with a width
varying from 5.5 to 8 metres, as identified in paragraph 6.1, above.

CONCLUSION

In light of the documentary evidence submitted, it appears that, on a balance
of probabilities, public vehicular rights have been shown to exist over the route
of alleged Byway Open to All Traffic No 19.

The Natural Environment and Rural Communities Act 2006 would not appear
to have extinguished the public’s motor vehicular rights over the route.



9.3 ltis, perhaps, a marginal decision as to whether or not this route satisfies the
balance of user test identified in paragraph 8.17 above, in order to qualify as a
byway open to all traffic. However, since the only two alternatives currently
available to the Council appear to be (i) upgrading the existing bridleway to a
byway open to all traffic or (i) leaving the route, misleadingly, recorded as a
public bridleway, officers recommendation is to recognize the existence of the
public vehicular rights and record the route as a byway open to all traffic.

BACKGROUND PAPERS
Local Services Group File: B/38/19z
Report Author Alex Bell — Definitive Map Officer

(01670) 624133
Alex.Bell@Northumberland.gov.uk
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Extract from the Council’s 1951 Highways Map
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Extract from the Council’s 1964 Highways Map
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WILDLIFE AND COUNTRYSIDE ACT 1981

DEFINITIVE MAP AND STATEMENT OF PUBLIC RIGHTS OF WAY FOR THE
COUNTY OF NORTHUMBERLAND

NORTHUMBERLAND COUNTY COUNCIL

DEFINITIVE MAP (RECLASSIFICATION) ORDER NO. 10 2000

This Order is made by the Northumberland County Council under Section 54(1) of the Wildlife and
Countryside Act 1981 (“the Act”), the Authority having carried out, under section 54(1)(a) of the
Act, a review of such particulars contained in the Definitive Map and Statement for their area which
relate to roads used as public paths and being required by Section 54(1)(b) of the Act by order to
make such modifications to the definitive map and statement as appear to them to be requisite to
provide for the reclassification of such roads.

The Authority have consulted with every local authority whose area includes the land to which the
Order relates.

The Northumberland County Council hereby order that:
1. For the purposes of this Order, the relevant date is 1 July 2000.
2. The Definitive Map and Statement of Public Rights of Way for the County of
Northumberland shall be modified by showing as a bridleway the roads used as public paths
described in the Schedule and shown on the map attached to the Order.
3. This Order shall take effect on the day it is confirmed and may be cited as The
County of Northumberland Definitive Map (Reclassification) Order No.10 2000.

IN WITNESS whereof the Common Seal of the County Council of Northumberland was hereunto
affixed on the Eteverin day of SEgEss 2000.

THE COMMON SEAL OF THE COUNTY
COUNCIL OF NORTHUMBERLAND was
hereunto affixed in the presence of:-

/—P—_’\) W~

Duly Authorised Officer”




Path Ref.

Parish of Middleton

Carriage Road
Bridlewav No 7

Bridlewav No 7

RECLASSIFICATION ORDER (No 10) 2000

INDEX TO RECLASSIFICATION ORDER

Type of Reclassification Def. Map
No.

Reclassify as Bridleway No 7 22/30

Reclassification of CRB No 7 22/30

O.S. Map

NU 03 NE/ SE

NU 03 NE/ SE



RECLASSIFICATION ORDER (No 10) 2000

SCHEDULE

DESCRIPTION OF RECLASSIFICATION TO DEFINITIVE MAP AND STATEMENT

BERWICK-UPON-TWEED BOROUGH

Pansh of Middleton CRB No 7 0O.S. Maps NU 03 NE / SE

Part [ Map: Reclassification of the path between the points marked A and B.

Part II: Statement: To be amended.

Parish of Middleton Bridieway No 7 O.S. Maps NU 03 NE / SE

Part I: Map: Reclassify as a bridleway, CRB No 7, from a point marked A, on the
U2037 road, at the west end of Detchant village, to a point marked B, on
the U2038 road, 230 metres north-east of Swinhoe Farm.

Part II:  Statement:  To be amended as follows:
A 3 metre wide metalled track, within an 8 metre wide corridor, from the
U2037 road, at the west end of Detchant village, in a general southerly
direction for a distance of 180 metres to a field gate, thereafter as a 3
metre wide grass / earth surfaced headland track in a general southerly
direction for a distance of 1250 metres, via Foxcovert Wood, and a bridge

over a stream to join the U2038 road, 230 metres north-east of Swinhoe
Farm.
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Definitive Map of Public Rights of Way for the County of Northumberand

L)
.

The Northumberiand County Council (Public Rights of Way)

Reclassification Order (No 10) 2000

-= == Public Footpath Sob
= | === Public Bridieway g%
.LT Byway Open to All Traffic

T — Parishies) i o 1:10,000

Def. Map No. Q.S. Map

Date
22/30 NU 03 NE/ SE ! July 2000




THE COUNTY COUNCIL OF NORTHUMBERLAND in exercise of their powers under
Section 54(1) of the Wildlife and Countryside Act 1981, hereby confirm the foregoing Order:

The County of Northumberland Definitive Map (Reclassification Order No. 10) 2000

IN WITNESS whereof the Common Seal of the County Council of Northumberland was hereunto
affixed this Fieameni  day of Novermoer 2000

THE COMMON SEAL OF THE COUNTY
COUNCIL OF NORTHUMBERLAND was
hereunto affixed in the presence of:

D dl SO

Duly Authorised Officer )

(001 b.



'.I"n Holy |
¢ Survey Explorer Map34§

l VIR A "1{(2(005?

S

;-‘ ! Dolphin

X i Stones

.l
\

M Grange
(site of)

. Cower
b fl{rems of
Pk 8

Bamburgh
Hill

It
A

Feawick ’V\?'u“;o

4 Broomyknowes,

% Plantation 2%

Reservoir

Pace Hill

7 South JBu:k:on
] Haouse

t
A

AN
S

S

Railway
Plantation,

i,
Hm‘H‘baqu!‘

; Plag_g-nér-

Gillam's™
Plantation

Greymare
Stone

-~
Desch.;_\g

Pond g

T
waVrrgn
© Woed |
G

Holburn St Cuthbert's
range C/:ve ‘Wood



Highways Act 1980 Section 36(6)
County Of Northumberland

List of Streets which are highways maintainable at the public expense

Road Number
U3154

us2

u3ss

U34

uss

U3e

U3z

02-May-2006

As at 02-May-2006
Description Length - Metres
THE SIDINGS - CHRISTON BANK 89
Total length for U3154 111
A1(T) JCT TO U33 JCT 1,902
U33 JCT TO GATEWAY AT OLD FENHAM M 986
Total length for U32 2,889
A1(T) JCT TO U32 JCT 1,460
Total length for U33 1,460
U34 GREYMARE TO U35 JCT 2,318
U34 JCT TO ROAD END AT GREYMARE 1,286
U34 JCT TO B6353 JCT FENWICK 713
U35 JCT TO U34 BLAMEARIE 1,454
U34 JCT TO ROAD END AT BLAMEARIE 332
C58 JCT TO U34 GREYMARE FARM 1,042
Total length for U34 7,145
U34 JCT TO A1(T) JCT 997
Total length for U35 997
A1(T) S OF BUCKTON TO ROAD END FORE 2,018
Total length for U36 2,018
U37 SCHOOL TO ROAD END AT FENCE LIN 171
U37 MANOR HOUSE TO U37 MARYGATE 154
U37 CHURCH LANE TO U37HOLY ISLAND 34

Page 256 of 730
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Highways Act 1980 Section 36(6)
Network Management County of Northumberland
HH Information System List of Streets which are highways
maintainable at the public expense
Northumberland 25 8105 Nay e
County Council This map is reproduced from Ordnance Survey material with the permission of | DIf: Date: Scale:
Ordnance Survey on behalf of the Cantroller of Her Majesty's Stationary Office
Crown Copyright. Unauthorised reproduction infringes Crown Copyright and AB Feb 2019 | 1:10,000
may lead to prosecution or civil proceedings. License no. 100043048 (2015).




